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Executive Summary

Having good data is often the first step toward good
policy. In the civil rights context, good data are critical
not only for policy development, but also to identify
and remedy disparities that undermine equal opportu-
nity and harm vulnerable communities. As identified in
The Leadership Conference Education Fund’s Decem-
ber 2017 policy brief, Misinformation Nation: The
Threat to America’s Federal Data and Civil Rights, the
integrity of many federal data collection efforts is now
at risk. This paper catalogs threats to the 2020 Census,
as well as to data regarding LGBTQ individuals, crime
and criminal justice, labor and employment, education,
health and human services, and housing. They include
an ill-advised question on citizenship being added to
the 2020 Census, purging of LGBTQ questions from
surveys on older Americans, late and unqualified ap-
pointments to key statistical positions, delays in data
on police-involved deaths, and removal of preschool
suspension and expulsion questions from a national
survey on children.

The threats are significant, but thanks to strong watch-
dogging and advocacy, some good news has emerged
since Misinformation Nation was published: the 2020
Census received a significant funding boost over

the president’s inadequate request, data on same-sex
relationships will be collected on the 2020 Census,

an unqualified candidate for Census Deputy Director
withdrew his name from consideration, the FBI restored
criminal justice statistics it had previously obscured
from the 2016 “Crime in the United States” report, and
a federal court found that the Trump administration
broke the law when it stopped pay data collection.

This paper concludes by proposing a set of civil rights
principles that should inform federal statistical activities
going forward.
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Introduction

Having good data is often the first step toward good
policy.! In the civil rights context, good data are critical
not only for policy development, but also to identify
and remedy disparities that undermine equal opportu-
nity and harm vulnerable communities.

The federal government maintains an extensive data
collection and statistical system that is central to policy
development and enforcement efforts regarding a wide
range of civil rights protections, including equitable
access to housing, education, employment, health care,
political representation, and other societal institutions.
These data support advocacy for fairer and more ef-
fective criminal justice policies; assist civic leaders in
promoting equality of opportunity; allow for the evalua-
tion of public programs to measure their effectiveness;
and form the basis for allocating some $800 billion in
public spending every year.

Civil and human rights advocates have long supported
the federal government’s collection and analysis of data
in a way that enhances the enforcement of civil rights
laws and facilitates a better understanding of barriers

to opportunity for diverse communities throughout the
country. Rigorous collection of reliable and meaningful
data for civil rights purposes must therefore remain a
core activity of federal agencies.

However, as identified in The Leadership Conference
Education Fund’s December 2017 policy brief, Mis-
information Nation: The Threat to America’s Federal
Data and Civil Rights,? the integrity of many federal
data collection efforts is now at risk. This paper cata-
logs these threats, identifies the key sources of federal
data for civil rights policy and enforcement, and pro-
poses a set of civil rights principles that should inform
federal statistical efforts going forward.




7\

, «  The Leadership
Conference
Education Fund

Threats to collection of civil rights

data

Two years into the current administration, a clear pat-
tern of disregard for the collection and dissemination of
data related to civil rights policy and enforcement has
emerged. This pattern runs the gamut from dramatically
underfunding key statistical efforts (made worse by the
passage of a massive tax cut and the unsurprising corre-
sponding budget cuts) to canceling planned or expand-
ed data collections, to reducing transparency regarding
government data sources. The threats to data essential
for protecting and promoting civil rights fall into a
larger pattern of attacks on science and evidence-based
decision making: failure to appoint a director of the
White House Office of Science and Technology Policy
for more than 18 months, an anti-science approach to
climate change, withholding government-funded re-
search from public view, and preventing scientists from
attending conferences and speaking about their work.

A. The 2020 Census

Fair, proportionate electoral representation in our de-
mocracy depends on valid census data. That’s why the
Constitution requires a decennial census for the purpose
of apportioning seats in the U.S. House of Representa-
tives among the states.’ And the importance of census
data goes far beyond this constitutional mandate:
federal agencies rely on census and related American
Community Survey (ACS) data to monitor discrimina-
tion and implement civil rights laws that protect voting
rights, equal employment opportunity, and more. Cen-
sus and ACS data also guide the annual allocation of
more than $800 billion in federal resources, along with
countless policy and investment decisions by govern-
ment agencies, nonprofit organizations, and private
enterprise.

Historically, some groups of people have been more
challenging to count accurately. Communities of color,

low-income households, immigrants, homeless persons,
limited English proficient households, and young chil-
dren are all at risk of being missed at disproportionately
high rates. Enumerating these communities fully takes
a focused effort. And being undercounted deprives al-
ready vulnerable communities of fair representation and
vital public and private resources. Because the census is
conducted only once every 10 years, undercounts affect
the accuracy of census data and all other census-derived
statistics for a decade.

For these reasons, a fair and accurate census is among
the most important civil rights issues of the day. It is
also one of the largest, most complicated, and technical
activities that the government administers. Counting
every person in the United States is a massive and com-
plex undertaking even under the best conditions. Ensur-
ing a fair, inclusive, and accurate count requires careful
research and planning, continual updating of address
information, advance testing of procedures and technol-
ogy, and the hiring, training, and oversight of a large
temporary workforce to gather and process the data.
Apart from logistical and other challenges that always
accompany the decennial census, there are additional
challenges facing the 2020 effort in particular.

1. Budget shortfalls and uncertainty have affected
2020 Census tests and preparations.

Every decade, the Census Bureau requires a steady
ramp-up in funding as it moves from research and test-
ing, to operational and systems development, to prepa-
rations and, finally, to the actual count. Unfortunately,
the delay in passing FY 2017 appropriations bills, cou-
pled with underfunding in the final “omnibus” measure,
forced the Census Bureau to eliminate, streamline, or
delay vital planning activities, putting a fair and accu-
rate 2020 Census in jeopardy. Furthermore, the Trump
administration’s proposed budget for Fiscal Year 2018
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requested only a two percent increase over the previous
year, a woefully inadequate ramp-up to accommodate

a full “dress rehearsal” of census operations (the 2018
End-to-End Census Test). By comparison, the Census
Bureau’s funding increased by 60 percent between 2007
and 2008 in advance of the 2010 Census.

Such irresponsible budget restraints threaten the accu-
racy and completeness of the 2020 Census. The Census
Bureau has implemented new procedures and first-time
uses of technology for the 2020 Census, including an
online option for people to respond to the questionnaire
and the introduction of electronic data collection by
census workers. These technologies could dramatically
reduce paperwork and staff time, potentially saving
several billion dollars over the cost of repeating 2010
Census methods. But they need to be fully tested, de-
bugged, and refined in the field during the lead up to
the 2020 Census. And that effort needs funding. Though
strong advocacy helped secure a dramatic increase,*
concerns remained, especially given the partial govern-
ment shutdown resulting from the president’s refusal

to sign any spending bill without a big increase for a
border wall. However, stakeholders were ultimately
successful in elevating the importance of sufficient
census funding in final negotiations over remaining FY
2019 appropriations bills, so that the total amount of
money available to the Census Bureau for 2020 Census
preparations in FY 2019 is about $1 billion over the
president’s request.

2. The Census Bureau had lacked permanent, quali-
fied, independent leadership.

The Census Bureau has also been at risk of being politi-
cized by the appointment of unqualified, partisan actors
to key leadership positions. The unexpected resigna-
tion in June 2017 of the Census Bureau’s director left

a leadership vacuum at a critical time. The administra-
tion prioritized partisanship over professionalism and
expertise by considering appointing Thomas Brunell, a
political science professor with no significant executive
branch or management experience, as the Census Bu-
reau’s Deputy Director, a position that does not require
Senate confirmation. Brunell is a frequent witness for
the Republican Party in redistricting and gerrymander-
ing lawsuits and has written a book titled “Redistricting
and Representation: Why Competitive Elections are
Bad for America.” The consideration of Brunell sug-
gested a troubling effort to politicize the Census. The
Census Bureau is not a partisan agency, and it must be
led by highly qualified and experienced individuals who
can provide the stability, expertise, and integrity the
bureau needs during these final years of preparation for
a successful 2020 Census.

Amid widespread criticism, Brunell withdrew from
consideration in February 2018.¢ For months, the Cen-
sus Bureau has been without permanent leadership and
the top two jobs at the Census Bureau have been held
by career government employees under the awkward
titles of “Performing the Nonexclusive Functions and
Duties of the Director” and “Performing the Nonexclu-
sive Functions and Duties of the Deputy Director and
Chief Operating Officer.””

On July 18, 2018, President Trump announced his in-
tention to nominate Steven Dillingham to be the Census
Director. Dillingham joined the Trump administration
as associate general counsel in the Office of Personnel
Management and currently serves as the director of the
Office of Strategic Information, Research and Planning
for the Peace Corps. He was director of the Bureau

of Justice Statistics in the George H.W. Bush admin-
istration and director of the Bureau of Transportation
Statistics in the George W. Bush administration. Dr.
Dillingham was an associate registrar at George Mason
University, where he taught a course on the economics
of the sports industry. He was also an aide to the Senate
Judiciary Committee under Strom Thurmond’s leader-
ship.® The Senate Homeland Security and Governmen-
tal Affairs Committee considered his nomination during
an October 3, 2018 hearing, his nomination advanced
out of committee in November 2018, and he was
confirmed on January 2, 2019. Stakeholders had urged
senators to fully and thoroughly vet Dr. Dillingham to
ensure that he is committed to overseeing a fair and
accurate 2020 Census. The bureau needs a leader who
can provide the stability, expertise, and independence
the Census Bureau needs during these final years of
preparation for a successful 2020 Census, not a partisan
operative or someone who is beholden to this presi-
dent’s political staff.

3. Stakeholders are alarmed that the administration
undermined years of testing and research that would
have improved the collection of race and ethnicity
data.

By virtue of apparently deliberate inaction on the part
of the U.S. Office of Management and Budget (OMB),
the administration has undercut the Census Bureau’s in-
tent to improve the collection of race and ethnicity data
in the 2020 Census to the fullest extent possible.

OMB, which is responsible for federal statistical policy
overall, defines the race and ethnicity categories that
federal agencies must use to collect data. The Census
Bureau may — and does — collect and publish more de-
tailed data, as long as it can aggregate the results to fit
the official categories. In the description of its current
classification protocols, OMB notes that it first devel-
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oped standards for race and ethnicity data collection
in the late 1970s, largely because of new government
responsibilities to enforce civil rights laws.

In February 2017, following years of extensive re-
search, testing, and stakeholder consultation, Census
Bureau experts recommended several significant
improvements to the race and ethnicity questions for
the 2020 Census.’ Studies showed, for example, that
nearly half of Hispanic or Latino respondents do not
identify within any of the current race categories on the
census questionnaire; in the 2000 and 2010 Censuses,
“some other race” was the third largest race group
selected — primarily because of reporting by Hispan-
ics.!” In addition, the bureau found that other population
groups, including people of Middle Eastern and North
African origin, did not identify with the current race
and ethnicity categories and were therefore likely being
undercounted.! In light of this research, Census Bureau
staff reccommended combining the race and Hispanic
origin questions and adding a new “Middle Eastern or
North African” response category, in order to improve
the accuracy of race and ethnicity data collected in the
census.'? Other recommended updates to the questions
included allowing Hispanic/Latino respondents to select
more than one subgroup and offering check-boxes for
the larger national origins under each race group, along
with write-in boxes for origins not listed.

However, the 2020 Census will not use a combined
question format for collecting race and ethnicity or a
separate “Middle Eastern or North African” category on
the census form, thus setting aside years of painstaking
research, testing, and stakeholder consultation.'* These
improvements were subject to concurrent revisions to
the official OMB Standards for Maintaining, Collecting,
and Presenting Federal Data on Race and Ethnicity, a
process that was well underway by the time President
Trump took office in January 2017, including two
highly anticipated Federal Register notices inviting
comment on proposed changes to the Standards that
were publicly discussed for several years.

Despite receiving thousands of comments and an-
nouncing that a final decision on updates to the Stan-
dards would be made by December 2017, the Office of
Management and Budget failed to issue final revised
Standards; worse, it has said nothing publicly about
why it halted the review process or whether it intends to
consider improving the Standards in the future.'* Revi-
sions to the current Standards were necessary to allow
the Census Bureau to proceed with the most significant
changes it hoped to incorporate in the 2020 Census race
and ethnicity questions. The Census Bureau’s inability
to adopt the full range of improvements it sought for
the 2020 Census will perpetuate inaccuracies in race

and ethnicity data and unfairly inflate data on the non-
Hispanic White population.'

4. The administration has decided to add an ill-
advised, untested question on citizenship to the 2020
Census.

On March 26, 2018, Commerce Secretary Wilbur Ross
announced that a citizenship question would be added
to the 2020 Census'® in response to a December 2017
letter'” to Acting Census Director Ron Jarmin from the
Department of Justice (DOJ). The stated reason for

the request was to improve enforcement of section 2

of the Voting Rights Act (VRA), despite the fact that
DOJ has implemented and enforced VRA protections
using data collected from a representative sample of
households through a longer census questionnaire (now
called the American Community Survey) since enact-
ment of the VRA in 1965.'® The misguided decision to
reverse 70 years of consistent census practice and add
an untested citizenship question to the 2020 Census
undermines the public’s perception of the count’s objec-
tivity, subjects communities across the country to the
consequences of a likely undercount, and violates the
Census Bureau’s constitutional and statutory duties to
conduct a full enumeration of the U.S. population by
creating a climate of fear that will reduce participation.
Adding the new question so late in the decade disrupts
census preparations, undermines years of painstaking
preparation, and, according to the bureau’s own experts,
will increase costs significantly. A citizenship ques-
tion is unnecessarily intrusive and will raise concerns
in all households — native and foreign born, citizen

and non-citizen — about the confidentiality of informa-
tion provided to the government and how government
authorities might use those data. In modern times, the
Census Bureau itself has resisted including a citizenship
question on the form sent to all households, precisely
because it would reduce response rates and lead to an
undercount, which would “impact hard-to-count popu-
lations disproportionately.”" Instead of enhancing VRA
enforcement, collecting citizenship data from every
person will undermine enforcement of the Act because
it will exacerbate the disproportionate undercount of
minority populations who rely on census data to bring
VRA claims.
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Is this person a citizen of the United States?
Yas, bom in tha Uniled Stales

Yes, bom in Puaro Rico, Guam, the U.S. Virgin Islands, or
Northem Mananas

Yas, bom abroad of U.S. cilizen parent or parents

Yas, U.5. cilizen by naturalization — Frint year of narura.fizarrony

Mo, not a U.S. citizen

Citizenship question on 2020 Census.?®

On April 3, 2018, the State of New York — joined by

17 states, Washington D.C., nine cities, four counties,
and the bipartisan U.S. Conference of Mayors — chal-
lenged the decision to add the citizenship question in
federal court.?! Six additional lawsuits have been filed
in New York, California, Maryland and D.C. federal
district courts. Documents released through the lawsuits
show that although Secretary Ross testified under oath
to Congress that the Justice Department initiated the
request for the citizenship question in December 2017,
the secretary himself actually launched the process for
adding the citizenship question soon after his February
2017 confirmation.?? In fact, he and his staff asked the
Department of Justice if it would submit a request for
the question. Other documents show that Kansas Secre-
tary of State Kris Kobach, former co-chair of Trump’s
now-defunct commission on voter fraud, spoke with
Ross about adding a citizenship question, with former
White House strategist Steve Bannon facilitating the
conversation.”®

When John Gore, Acting Assistant Attorney General for
the Civil Rights Division at the Department of Justice,
testified before Congress in May 2018 about DOJ’s re-
quest, he offered no evidence of support for the request
from career staff who enforce the VRA, no examples
of any cases the Justice Department lost or was unable
to pursue under the VRA because it didn’t have more
granular data on citizenship, and no explanation of
what types of new cases the department might be able
to pursue with block level citizenship data.** Moreover,
during his deposition for the lawsuits, Gore conceded
that adding the citizenship question was “not neces-
sary” for VRA enforcement.

Trial for the New York lawsuits began on November

5 with testimony concluding on November 15, and
trials for lawsuits in California and Maryland federal
district court took place in January. On January 15, U.S.
District Judge Furman rendered his 277-page opinion

in the NY cases, finding several violations of both

the Census Act (which specifies what the Commerce
Department can do in developing the census form) and
the Administrative Procedures Act. The court found
that Secretary Ross’ rationale was pretextual; the real
reason for adding the citizenship question was some-
thing other than enhancement of DOJ’s VRA enforce-
ment. The court concluded that Ross made the decision
to add the citizenship question well before he received
the DOJ letter and for reasons unrelated to the VRA.
The decision vacates Secretary Ross’ decision to add
the citizenship question and enjoins defendants from
implementing Ross’ decision or from adding a question
to the 2020 Census form without the curing the legal
defects identified in the opinion. The Justice Depart-
ment has appealed the decision to the U.S. Supreme
Court, bypassing the intermediate appellate court. On
February 15, the Supreme Court announced it would be
taking up the disputes, with oral argument scheduled
for April 23.

On March 6, a second federal court (in California)
blocked the administration’s plans to add a citizenship
question to the 2020 Census. This decision goes beyond
the NY decision and holds the administration’s actions
to be unconstitutional.

B. Data regarding the LGBTQ community

The Trump administration has been particularly aggres-
sive in its efforts to limit data collection regarding the
health, economic, housing, and other circumstances of
LGBTQ individuals. Discontinuing these data collec-
tion activities will weaken important efforts to protect
vulnerable communities.

1. Census Bureau refuses to include LGBTQ ques-
tions in the American Community Survey, despite
federal agency data needs.

The American Community Survey (ACS) is an ongoing
part of the decennial census that collects detailed socio-
economic data from a large, representative sample of
households each month and produces annually updated
profiles of our communities. As part of its decennial
review of data the ACS should collect, the Census
Bureau asks all federal agencies to document their

data needs related to implementation and evaluation

of federal policies and programs. In 2016, the Depart-
ments of Housing and Urban Development, Health and
Human Services, and Justice, as well as the Environ-
mental Protection Agency, informed the Census Bureau
of a significant need for data on sexual orientation and
gender identity to support implementation and enforce-
ment of programs within their respective jurisdictions
and efficient allocation of resources.?® To meet these
data needs, stakeholders urged the bureau to begin test-
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ing sexual orientation and gender identity questions for
inclusion on the ACS.”

Yet in March 2017, the Department of Justice changed
course, telling the Census Bureau that it was “unable
to reaffirm” its earlier request for sexual orientation
and gender identity data. At roughly the same time, the
Census Bureau was preparing to submit to Congress
the topics it planned to include in the 2020 Census and
the ACS, as required by law. Its original submission in-
cluded a table suggesting that it planned to collect data
on sexual orientation and gender identity in the ACS
starting in the next iteration of the survey; by the end of
the day, the bureau had hastily removed any reference
to these topics in a revised submission. It subsequently
asserted that there was “no federal data need” to justify
the collection of sexual orientation and gender identity
data in the ACS.”® In light of the earlier requests from
four federal agencies, documenting a federal statutory
need for data on the LGBTQ population, the Census
Bureau’s decision and explanation are puzzling, dubi-
ous, and extremely disappointing.?

In July 2018, Senators Kamala Harris (D-CA) and Tom
Carper (D-DE) introduced the Census Equality Act, leg-
islation that would require the Census Bureau to move
forward with testing of sexual orientation and gender
identity questions for inclusion on the American Com-
munity Survey and eventually the decennial census.*
Supported by scores of social justice organizations and
15 other senators at introduction, the bill would set the
bureau back on the research path it abandoned last year.

2. HHS reverses itself and includes Older Americans
Act sexual orientation question but leaves transgender
seniors invisible.

In March 2017, the Department of Health and Human
Services released a draft of the annual National Survey
of Older Americans Act Participants, which gathers
data on people who receive services funded through
the Older Americans Act.’! Survey results not only
inform public understanding of the Older Americans
Act, but also support HHS evaluations of the effective-
ness of Older Americans Act programs, including who
has access — and who doesn’t — to programs like home
care services, caregiver support, congregant meals, and
senior centers. Despite stating in a Federal Register
notice that it was proposing “no changes” to the exist-
ing survey, HHS’s draft collection instrument omitted
the questions on sexual orientation and gender identity
asked on the previous year’s survey. After receiving
nearly 14,000 comments on the data collection proposal
— a majority of which expressed the need to retain ques-
tions on sexual orientation and gender identity — and af-
ter facing bipartisan opposition from Congress,*> HHS

restored the question on sexual orientation.* The final
survey, however, omits a question that yielded informa-
tion on gender identity, leaving transgender individuals
vulnerable to exclusion from key Older Americans Act
programs.

3. HHS proposed ending data collection of LGBTQ
individuals with disabilities.

HHS also has proposed ending the collection of data
on LGBTQ individuals with disabilities, removing
questions on LGBTQ demographics from the Centers
for Independent Living Annual Program Performance
Report survey.** This survey evaluates the effectiveness
of programs that serve people with disabilities, includ-
ing skills training, counseling, and other programs that
support the rights of people with disabilities to live
independently in their communities. Eliminating demo-
graphic data on LGBTQ populations from this survey
would make it much harder, if not impossible, for HHS
and the advocacy community to ensure equitable fund-
ing of the programs HHS supports. And because recent
research shows both higher rates of disability and
greater difficulty obtaining community-based services
among LGBTQ adults compared to their heterosexual
peers,* elimination of this data collection effort poses
the risk of serious harm to LGBTQ people with dis-
abilities. A final decision has not been announced.*

4. HUD withdrew a survey on LGBTQ homelessness
programs but reinstated it after strong advocacy.

Similarly, the Department of Housing and Urban
Development has taken severe steps to weaken efforts
to address housing vulnerabilities among the LGBTQ
community. On March 10, 2017 — just a week after
Ben Carson’s confirmation as HUD Secretary — the
department withdrew a survey proposed in the Federal
Register meant to assess the efficacy and replicability
of HUD-funded programs to address LGBTQ youth
homelessness.’” According to its own data, 40 percent
of young people experiencing homelessness identify as
LGBTQ, so ensuring that its programs are adequately
meeting the needs of young LGBTQ people is criti-
cal to HUD meeting its own mission. After significant
public outcry, the assessment survey was eventually
reinstated.

5. A bit of good news: The 2020 Census will collect
some new LGBTQ data.

There are a few positive developments in LGBTQ data
collection. The Census Bureau has been testing new
response options to its household relationship ques-
tions for many years. In the 2010 Census, respondents
could check boxes for “husband or wife” or “unmar-
ried partner” in addition to a number of other options
indicating relationship to the primary householder. By




7\

, «  The Leadership
Conference
Education Fund

cross-tabulating these responses with data from the gen-
der question, the bureau was able to publish estimates
of the number of same-sex couples. Unfortunately,
evaluations showed that response error rates to the rel-
evant questions adversely affected the accuracy of those
estimates, leading the bureau to test alternative relation-
ship categories that would allow respondents to more
explicitly identify themselves as part of a same-sex
couple. As a result, the 2020 Census and ACS house-
hold relationship question will offer response options
for “same-sex husband/wife/spouse” and “same-sex
unmarried partner.” The expanded choices will improve
the quality and inclusiveness of census and ACS data
and facilitate useful research on the well-being of the
LGBTQ population.

In addition, the Census Barriers, Attitudes and Motiva-
tors Survey (CBAMS) fielded in preparation for the
2020 Census included a sexual orientation question,
even though the Census Bureau’s executive staff dis-
cussed removing the question.?* The CBAMS measures
public knowledge, awareness, and perceptions about
the decennial census, as well as behaviors and attitudes
related to participating in the census. The perceptions
of LGBTQ individuals about the census are an im-
portant factor in developing effective messaging for
harder-to-count population groups, leading members of
the Bureau’s National Advisory Committee on Racial,
Ethnic and Other Populations to raise concerns about
the possible removal of the sexual orientation question.
Fortunately, the Census Bureau announced in a Septem-
ber 2017 press release that the question would remain
on the survey.*

6. National Crime Victimization Survey will stop ask-
ing 16- and 17-year olds about sexual orientation and
gender identity.

On April 11, 2018, the Bureau of Justice Statistics an-
nounced that it will stop asking 16- and 17-year-olds
to disclose voluntarily and confidentially their gender
identity and sexual orientation on the National Crime
Victimization Survey (NCVS).*! The NCVS is one of
the two main sources of data on crime in the United
States and is a vital source of national data on hate
crimes, intimate-partner violence, and other crime
victimization subjects. Since July 2016, the NCVS has
asked all respondents aged 16 and older about their
sexual orientation and gender identity. The BJS cited
the “potential sensitivity of these questions for adoles-
cents” as the reason for dropping the topics. However,
elimination of these questions is a true head-in-the-sand
action. Research reveals that people are coming out as
gay, lesbian, or bisexual at an earlier age than ever be-
fore*; for those who say they now know with certainty
they are lesbian, gay, bisexual, or transgender, that

realization came at the median age of 17.* In fact, the
sexual orientation and gender identity questions on the
NCVS were tested on 16- and 17-year-olds and worked
well.* And youth have been answering questions about
their sexual orientation for years, including on federal
surveys. According to the Williams Institute at the
UCLA School of Law, LGBTQ youth are more likely
to be victimized, sometimes by their own families.
Researchers, policymakers, and service providers need
data from the NCVS to understand the extent to which
crimes against LGBTQ youth are reported and how the
criminal justice system is responding to young LGBTQ
victims.*

7. Department of Education will continue to collect
data on sexual orientation harassment and bullying,
but not gender identity.

To the relief of advocates, following a slew of com-
ments, the Department of Education will continue to
collect data on harassment and bullying in schools on
the basis of sexual orientation (as well as religion).*¢
Unfortunately, however, the department will not expand
the Civil Rights Data Collection (a survey of the na-
tion’s schools on a range of issues) to capture gender
identity.*” The department justified the latter decision
by saying that, “Under Title IX, schools already must
respond to harassment on the basis of a student’s failure
to conform to stereotyped notions of masculinity and
femininity as a form of sex discrimination.”*

C. Crime and criminal justice data.

The Trump administration’s disregard for neutral dis-
semination of statistical data extends to the collection
and analysis of crime data, as well.

1. The FBI withheld criminal justice statistics but
restored them thanks to advocacy.

For decades, the FBI has published an annual “Crime
in the United States” report, prepared using statistics
collected through the Uniform Crime Reporting (UCR)
Program.* The UCR Program compiles statistics
reported to the FBI and has long been a critical tool for
understanding a wide array of criminal justice develop-
ments and trends. More than 18,000 law enforcement
agencies around the country are surveyed and most, but
not all, report crime data to the UCR Program. In Octo-
ber 2017, however, the FBI published the first Crime in
the United States report to be issued during the Trump
administration and omitted nearly 70 percent of the
data tables that were included in prior annual reports.*
Among the data excluded from the 2017 report were
statistics regarding the relationship between victims and
offenders; the age, sex, race, and ethnicity of victims
and offenders; and data used to identify the number of




7\

, «  The Leadership
Conference
Education Fund

women murdered by their partners.*!

An analysis by Human Rights Watch showed that most
of the data that the FBI did not publish were related to
arrests.’? The omission of these data sets made it harder
to identify how police practices vary between urban and
rural communities; obscured trends in arrest rates that
shed light on how police departments are exercising
their discretion when it comes to drug-related offenses;
and hindered analysis of the relationship between police
practices and public safety.

Because the publication of these data tables is largely
automated, there was no cost-related justification for
declining to tabulate and publish the full historical set.™
The omission of data tables such as the number of chil-
dren murdered with a firearm clearly suggests that the
FBI wanted to suppress information that could under-
mine the Trump administration’s policy positions. The
administration claimed that removal of the tables had
been in the works for years, but there was no evidence
to back up that assertion.** Following public pressure
and congressional scrutiny, the FBI made public all of
the withheld data in April 2018.5

It should be noted that the UCR hate crimes statistics
continue to be inadequate. In 2016, 88 percent of law
enforcement agencies participating in the federal hate
crime survey reported zero hate crimes, yet a recent
investigation by ProPublica showed that many of these
departments had, in fact, experienced hate crimes in
their jurisdictions.*

2. Unqualified appointment at Bureau of Justice
Statistics.

In addition, as with the questionable staffing decisions
being considered at the Census Bureau, the adminis-
tration is undermining the management of statistical
agencies in the criminal justice area by appointing un-
qualified partisans to key leadership roles. In November
2017, the president announced his intention to appoint
Jeffrey Anderson, a fellow at the conservative Hudson
Institute, as director of the Justice Department’s Bureau
of Justice Statistics (BJS).’” The BJS director has been
a presidentially appointed position since 2012. Before
that, it required Senate confirmation. BJS is one of the
principal agencies of the federal statistical system and
is the primary agency responsible for collecting and
analyzing crime data. Nevertheless, Anderson has no
prior criminal justice experience, and his sole statisti-
cal experience appears to be the creation of a college
football strength-of-schedule ranking system.*® The
nonpartisan Center on Media, Crime, and Justice at
John Jay College described Anderson as having “no
apparent experience in the field.”

As one observer noted, “[it] is hard to overstate the es-
sential role BJS plays in informing broader policy con-
versations around the U.S. criminal justice system. . . .
Incomplete data makes it impossible to truly understand
—and, in turn, address — the scope of racial bias in law
enforcement.”® In appointing Anderson to lead this
critical agency, the administration rejected the appeal
of a bipartisan group of criminologists and former BJS
directors to “keep science in the Department of Jus-
tice” by appointing a “bona fide research scientist with
knowledge of crime and justice” who would maintain
“rigorous standards of scientific integrity, objectivity,
and transparency.”*'

3. FBI Use-of-Force Data Collection launch is lag-
ging.

The National Use-of-Force Data Collection will
be an FBI repository of information reported by local
police departments on use-of-force incidents, includ-
ing police-involved deaths. The data to be collected
focus on information that is readily known and can be
reported within the first few days after a use-of-force
occurrence. The data collected will include the age,
race, ethnicity, and sex of the subject and officer.®> The
FBI will periodically release statistics to the public and
publish descriptive information on trends and character-
istics of the data.®® The effort began in 2014 following
the fatal police shooting of Michael Brown in Ferguson,
Missouri. Yet the FBI still does not have a precise time-
table for beginning this data collection or for releasing
public reports on the results. The FBI tested the system
with 100 police agencies in 2017 and is analyzing the
results. The chair of the FBI committee overseeing the
effort said that data collection could begin as soon as
2019 depending on internal government approvals and
the ability to recruit enough police departments to par-
ticipate in the voluntary effort: 1,600 of the country’s
18,000 agencies have agreed to take part.*

4. Death in Custody Reporting Act arrest-related
death collection pushed back to 2020 — five years after
law passed.

The Department of Justice must ensure imple-
mentation and compliance with the Death in Custody
Reporting Act (DCRA) with respect to deaths during
arrest. There continues to be an unreliable national ac-
counting of custodial and arrest-related deaths, includ-
ing national statistics on mortality rates, demographic
impact, circumstances of these deaths, and implicated
law enforcement agencies.® The Bureau of Justice Sta-
tistics suspended collection and publication of Arrest-
Related Death information in 2014 because the data did
not meet BJS quality standards.®® In 2015, the agency
said it would establish a permanent program for col-
lecting information on arrest-related deaths beginning
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in 2016.5 In December 2016, DOJ did publish compli-
ance guidelines reflecting comprehensive deliberation
and public engagement.®® However, in March 2018, a
spokesperson for the Department of Justice’s Bureau of
Justice Assistance (which is now taking the lead on the
data collection) said that DOJ was still “working with
stakeholders to develop the arrest-related deaths data
collection process” and would outline what it proposed
to do in the near future.® On June 11, 2018, DOJ an-
nounced that it would delay implementation of the
program until Fiscal Year 2020, a full five years after
the Act was signed into law and two years after DOJ
last published its near-final compliance guidelines.™
Congress spoke decisively on the importance of death-
in-custody data when it passed the DCRA. In the years
since, thousands of people have been killed by police
in the United States. The December 2016 guidelines
should be adopted immediately.

5. Budget cuts threaten Census of Juveniles in Resi-
dential Placement.

The Census of Juveniles in Residential Placement
provides a detailed picture of minor children in resi-
dential placement programs, including race and gender
data. This important data collection activity may be at
risk of elimination because the agency that collects and
publishes the data — the Department of Justice’s Office
of Juvenile Justice and Delinquency Prevention — had
its budget cut by 13 percent’" in Fiscal Year 2018 (com-
pared to a 31 percent proposed cut in the president’s
budget).”

D. Labor and employment data.

The administration is taking a number of additional
steps that will undermine civil rights and safety protec-
tions in the workplace.

1. Pay data transparency that could help address the
wage gap eliminated.

Although our country has made progress toward fairer
pay in the workplace since enactment of the Equal Pay
Act in 1963, women still earn only 80 cents for every
dollar a man earns.” For African-American women
and Latinas, this gap is even larger: compared to White
men, African-American women and Latinas earn only
61 cents and 53 cents on the dollar respectively.™

Nonpartisan analyses and respected scholars have
long recognized that one critical tool to begin address-
ing the pay gap is the comprehensive collection of
compensation data by sex and race.” This information
would serve not only to help identify unjustified pay
disparities for possible enforcement efforts, but — more
importantly, given limited resources for either federal

or private enforcement — would allow employers to
identify disparities in their own compensation systems
and take steps toward voluntary compliance.” After
several years of analysis, interagency coordination, and
careful planning, the Equal Employment Opportunity
Commission (EEOC) finalized an effort in September
2016 to collect just this kind of summary pay data by
sex and race from businesses with 100 or more employ-
ees.”” To minimize the burden on employers, the EEOC
implemented this effort through changes to its long-
standing EEO-1 form, a data collection mechanism that
was already familiar to most businesses.

In August 2017, however, the White House abruptly
announced that it was ending this critical data effort.”
The White House’s unjustified action overturns years

of evaluation by the EEOC and other federal agencies,
and eliminates a critical tool that government agencies
and workers alike were counting on to help remedy the
persistent wage gap. The decision was made shortly af-
ter political pressure on the White House from industry
lobbyists at the U.S. Chamber of Commerce,” but with-
out any public notice or opportunity for comment by
advocates of equal pay. The administration’s process for
rescinding the EEOC’s planned data collection was so
flawed that the National Women’s Law Center and the
Labor Council for Latin American Advancement filed

a lawsuit in federal court to stop the illegal rollback of
this equal pay rule.®** On March 4, 2019, the court in that
case ruled in plaintiffs’ favor and reinstated the pay data
collection.

2. Requirement to disclose labor violations elimi-
nated.

An estimated 24,000 businesses in America — employ-
ing 28 million workers — receive federal contracts to
perform work on behalf of the federal government.®!
Although the majority of federal contractors play by the
rules, some do not: every year, thousands of workers in
America are denied overtime pay, subjected to unsafe
working conditions, or denied a job or a promotion be-
cause of their race, sex, age, or disability.®> To confront
this problem, President Obama issued the Fair Pay and
Safe Workplaces Executive Order in 2014, based on the
simple premise that taxpayer dollars should not reward
companies that break the law.®3 A key provision of this
Executive Order and its implementing regulations was
the requirement that federal contractors publicly report
violations of labor rights, employment non-discrimina-
tion, wage & hour, and worker safety laws.®

In March 2017, President Trump revoked the Fair Pay
and Safe Workplaces Executive Order and signed a
Congressional Review Act resolution rescinding its
implementing regulations. These decisions not only
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ensure that the federal government will continue doing
business with repeat discriminators and workplace safe-
ty violators, but also undermine the collection of useful
data regarding the civil rights and fair employment
practices of companies receiving federal contracts.

3. Data scrubbed from Department of Labor report
on tipped workers.

On December 5, 2017, the Department of Labor pub-
lished a proposed rule to undo tipped worker regula-
tions issued by the Obama administration.®® Such pro-
posed rules generally are accompanied by an economic
analysis.* Economists at the Department of Labor
prepared such an analysis, which showed that tipped
workers could lose billions of dollars if the regulation
was rescinded. According to Bloomberg Law, Secretary
of Labor Alexander Acosta asked the economists to re-
vise their evaluation methodology, which then showed
less of an impact on tipped workers; the secretary and
his aides then sought and received White House ap-
proval to publish the rule without the data related to the
impact on tipped workers.*” In March 2018, in response
to these revelations, Congress passed a provision as part
of the FY 18 omnibus spending bill that renders portions
of the revised Department of Labor rule invalid and
retains some pro-worker provisions.*® This incident
shows that shining a light on efforts to withhold data
from public view can result in substantive policy wins.

E. Education, Health and Human Service, and Hous-
ing data

1. Civil Rights Data Collection won’t collect
Advanced Placement test performance data but will
allow analysis of internet equity.

The Department of Education is moving forward with
a plan to stop collecting data from schools on how
students perform on Advanced Placement tests.* The
Civil Rights Data Collection (CRDC) will continue to
ask about student enrollment in Advanced Placement
courses, but will no longer collect data on student test
scores. The loss of these data would make it more diffi-
cult to assess the quality of school programs to prepare
students of different backgrounds for college and career
success. Achieving a certain score on an AP test, not
mere enrollment in an AP course, allows a student to
earn college credit. The CRDC will, however, include
new questions about access to computer science classes
and student access to the internet in learning spaces
that will provide important data about equity in these
areas.”

2. Preschool suspension and expulsion question re-
moved from National Survey of Children’s Health

The administration removed a question from the

National Survey of Children’s Health (NSCH) regard-
ing preschool suspension and expulsion, citing “fund-
ing constraints” and “lack of sponsorship for the item
from the federal partner that initially requested the

item be placed on the NSCH.”" Data clearly show

that expulsions and suspensions regularly occur in
preschool settings and have a negative impact on child
development, health, and education. Children of color,
especially Black girls and boys, are disproportionately
subject to suspension and expulsion.”” Recent research
makes clear that these disparities cannot be attributed
to different child behavior and are more likely the result
of adult bias and differences in adult responses based
on a child’s race.” The data marked for elimination

are of particular importance because the survey design
— directly speaking with parents about their child’s
experiences — allows for the collection of data about the
treatment of children in center- and home-based child
care — children who are not included in school-based
data collections.

3. Enhanced Home Mortgage Disclosure Act data no
longer required from 85 percent of banks and credit
unions

The Home Mortgage Disclosure Act (HMDA) was
passed in 1975 and requires banks to publicly disclose
data on their mortgage lending practices, including
race, ethnicity, and zip code® to determine whether
banks are serving their communities or engaging in
prohibited race-based practices such as redlining.”” In
2010, following the financial and foreclosure crises, the
Dodd-Frank Act increased the amount of data banks
were required to report, to include the total points and
fees charged on each mortgage and the credit score of
mortgage applicants,’ resulting in 14 new data points
in addition to the nine already required by the Act.”” In
2015, the CFPB, under then-Director Richard Cordray,
used its regulatory power to add 25 more data points,
to become effective January 1,2018.% In 2018, how-
ever, Congress passed a new law rolling back more
expansive HMDA data requirements for banks that
generate fewer than 500 loans or lines of credit each
year,” thereby exempting 85 percent of banks and
credit unions.'” When he was serving as acting CFPB
Director, Mick Mulvaney announced his intention to
rescind the additional 25 data requirements through the
regulatory process.'"!
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Principles for the collection of civil

rights data

Federal statistical agencies are expected to adhere to
four key principles developed by the Committee on
National Statistics, a standing unit of the National
Academies of Sciences, Engineering, and Medicine.
Agencies should collect data that are relevant to policy
issues, be transparent about data sources and limita-
tions, protect sensitive data from harmful disclosure

or unwarranted uses, and maintain independence from
political influence.'** These four fundamental principles
help federal statistical agencies maintain their standing
as credible sources of objective, relevant, accurate, and
timely information.

The Leadership Conference Education Fund’s Decem-
ber 2017 Policy Brief demonstrated the ongoing threat
posed by the current administration to each of these
principles.'® That report identified ways the Trump
administration is undermining professional standards
that have remained in place through both Republican
and Democratic presidential administrations, causing
distinct harm to the collection and maintenance of civil
rights-related data. This administration’s assault on ob-
jective data has gone so far as to include instructions to
federal agencies not to use the terms “evidence-based”
or “science-based” in official documents being prepared
for the upcoming budget.'™

In light of the special need to maintain objective and
reliable civil rights data, and given the many ways that
data efforts are now being undermined, we propose

a supplemental set of principles that will ensure the
continued availability and value of federal data for civil
rights policy and enforcement purposes.

1. Prioritize public input for civil rights data.

Federal statistical agencies exist for the purpose of pro-
viding objective, accurate information that is relevant
for policy and public use by a wide range of stakehold-

ers.'® As both end-users of federal government data
and, often, as representatives of vulnerable commu-
nities, civil rights organizations and leaders offer a
perspective on the value and importance of specific
data collections that federal agencies themselves do
not always have. That perspective is lost when federal
agencies or the White House make decisions about data
collections without seeking the perspective of external
advocates, as was the case with OMB’s cancellation of
the EEOC’s equal pay data collection. Federal agencies
should consistently provide notice and an opportunity
for public comment by all affected stakeholders when
any change in a current data collection would affect
civil rights policy or enforcement.

2. Maintain public accessibility of civil rights data.

The public not only pays for federal data collection,
processing, and analysis through tax dollars, but also

is the source for a significant portion of federal data
through its role as respondents, directly or indirectly.'®
Federal statistical agencies, therefore, should recognize
the public’s “ownership” of data products and should
scrupulously uphold their public availability. This ad-
ministration has nonetheless taken unprecedented steps
to remove federal data from the public domain, as with
the drastic reduction in data tables in the 2017 Crime
in the United States report. Civil rights-related data
and other information that could help policymakers,
advocates, and litigators address the distinct needs of
vulnerable populations should always be made pub-
licly available, subject only to constraints necessary to
protect confidentiality or personal privacy.

3. Collect data that enhances the visibility of all com-
munities.

Inclusion in federal data collection programs is a
critical way to ensure the visibility of and attention to
diverse marginalized communities. Whether the disag-
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gregation of data about Asian Americans and Pacific
Islanders, cross-tabulation that describes the experi-
ences of African American women, or data about recent
immigrants in the labor force, information about a//
people is critical to ensuring that communities are seen,
and their needs are addressed. LGBTQ individuals and
families face heightened levels of poverty, economic
vulnerability, and discrimination across all areas of
civic life (including in employment, housing, education,
and health care), with accompanying difficulty access-
ing federal programs.'” The specific attacks by this
administration on data about the LGBTQ community
make it considerably more difficult to address these
problems, by withholding from legislators, policy-
makers, and advocates the tools they need to compre-
hensively assess LGBTQ-related policies, estimate

the impact of those policies, and advocate for the fair
treatment of LGBTQ people.'® An attack on data about
one community undermines our understanding of all
communities.

4. Adopt civil rights protections for the era of “big
data.”

New technologies and computing techniques for ana-
lyzing large and complex data sets have been essential
for documenting persistent inequality and discrimina-
tion. The same tools, however, can be used in ways that
undermine equal opportunity. In 2014, The Leadership
Conference, with 13 signatories, published Civil Rights
Principles for the Era of Big Data, proposing a set of
civil rights protections that reflect this new technologi-
cal reality, including:

» Ending high-tech profiling;

* Greater scrutiny of computerized decision-mak-
ing that shapes government decisions like access
to credit;

» Continued protection of constitutional rights to
privacy and free association;

 Greater individual control over personal infor-
mation collected by the government; and

* Protection of disadvantaged groups from harms
that may follow from inaccurate data.'®”’

These protections are even more necessary now than
when they were proposed several years ago. Therefore,
we urge federal statistical agencies to adopt civil rights
protections for the era of big data.

5. Appoint nonpartisan professionals to leadership
positions.

Finally, this administration’s staffing approaches for key
leadership positions at the Bureau of Justice Statistics
and elsewhere demonstrate disregard for the longstand-

ing norm that federal statistical agencies should be led
by qualified, nonpartisan professionals with relevant
subject-matter expertise and management experience.
Even worse than lacking relevant qualifications, this
administration’s appointees appear in some cases to

be hostile to the imperative that federal data allow for
the ongoing implementation and monitoring of civil
rights laws and policies. Statistical agencies that collect
data for civil rights purposes should be insulated from
partisan efforts to divert or curtail their agendas, and
the norm of nonpartisan, professional, and experienced
leadership should be restored.
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